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State Wetlands Permitting Program

 State Board adopting new regulations requiring
Water Boards to issue permits (WDRs) for
discharges of dredged and fill material
(soil/sediment/dirt) to Waters of the State (WOTS)

 https://www.waterboards.ca.gov/water_issues/programs/cwa401/wrapp.shtml
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State Wetlands Permitting Program

Revised Draft Regulations Issued for public
comment: July 21, 2017

 Staff Workshops: August 2017

 Board Hearing: Sept. 6, 2017

Written Comments: Sept. 18, 2017

Next Draft & Responses to
Comment Spring 2018?

 Adoption Hearing: Summer 2018?
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New State “404 Permits”
Permits for Discharge of Soil

4



5

State Wetlands Permitting Program

Requires Water Boards to issue Waste
Discharge Requirements (WDRs) for
any Activities that release soil into
jurisdictional “Waters of the State”

Duplicates, and expands upon US Army
Corps of Engineers §404 Permits, Cal.
Fish and Wildlife §1602 Agreements
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Activities Requiring a Permit

Typical Activities that could release dredge
or fill material to “Waters of the State”:

–Construction, Operations, Maintenance of
water conveyance and storage facilities

–Includes discharges of any size, even
“incidental fallback” from removal of sediment
and debris

–Includes even minor alterations in bed, bank,
dam, substrate, and associated habitat areas
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Activities Requiring a Permit
Water conveyance channel construction,

operations, maintenance

 Stormwater/flood control channel construction
operations and maintenance

Recharge and percolation pond and channel
construction, operations and maintenance

 Bed, bank, berm maintenance for detention
ponds, retention ponds, reservoirs

Construction, operation and maintenance of
“natural treatment” wetlands



Scope of “Waters of the State”

Broadly defined under Porter
Cologne§13050(e)

–Any surface water or groundwater,
including saline waters within state
boundaries

Regulation doesn’t change the statute,
but mandates a new permit for even
small, incidental discharges of soil to
any Water of the State
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Scope of “Waters of the State”
 Scope of new State law Permitting Program as

conceived from 2001 to ~2011

 limited to wetland waters of the state no longer regulated by
the Army Corps of Engineers due to Supreme Court cases
limiting the scope of “Waters of the United States” subject to
Army Corps of Engineers §404 permitting jurisdiction, e.g.,
SWANCC, Rapanos, Carabel—the “SWANCC gap”

 Scope of new State law Permitting Program under
current draft regulations:

Any water of the state--wetland or non-wetland
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“SWANCC GAP” Waters—Isolated Features



Draft Permitting Program for Fill
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Waters of
the State

Surface and ground
water, including
saline water, within
the boundaries of
the state Water
Code§13050(e)

Waters of the
United States

wetlands

SWANCC Gap
Puddles

Ditches,
Gullies &
Rills

Historic
flood plain

Canals & irrigation
channels

Constructed
impoundments



Jurisdictional Test:
• Wetlands Hydrology or

soils;
• Vegetated or non-

vegetated

Includes: Constructed
Treatment Wetlands,
Stormwater and
Wastewater Treatment
Ponds, Percolation Ponds,
Stormwater Retention &
Detention Ponds, puddles

Wetland Waters of the State (Only) Are
Defined in a New Way by Regulations

• New Test Intends to
Encompass Special
Aquatic Sites within
Wetlands

• Actually Encompasses
much more



Scope of “Waters of the State”

All “Artificial Wetlands” greater than 1
acre are Waters of the State, except ??:

–Exceptions for artificial wetlands greater than
1 acre are so narrow based on operation of
wetland jurisdictional framework that none
effectively exist. Draft Regs § II; Staff
Report p. 63

–Burden on applicant to prove exception
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Artificial Wetlands are Waters of the State
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If
modified
water of
the state

If created
as
mitigation

If historic/
relatively
permanent

If noted
in Basin
Plan



Non
Wetland

Waters of
the State

CDFG Non
Wetland Waters

Non Wetland WOTUS

Not defined for
permitting purposes; up
to RWQCBs

Includes constructed un
improved or partially
improved: channels,
canals, ditches,
reservoirs, ponds, storm
drain channels, riffles,
erosion gullies , some
swimming pools

Non-wetland Waters of the State
Are not defined, but Regulated



Draft Permit Program for Fill
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Legal Issues Raised

Activities that release clean fill or dredge
materials—soil or otherwise—are not
discharges of “waste” creating condition
of “pollution”

– “Waste” includes sewage and any and all other waste
substances, liquid, solid, gaseous, or radioactive,
associated with human habitation, or of human or
animal origin, or from any producing, manufacturing, or
processing operation, including waste placed within
containers of whatever nature prior to, and for purposes
of, disposal. Water Code§13050(d)
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Legal Issues Raised

Activities that release clean fill or dredge
materials are not discharges of “waste”
creating condition of “pollution”

– “Mining waste” means all solid, semisolid, and liquid
waste materials from the extraction, beneficiation, and
processing or ores and minerals…Water
Code§13050(q)(1)

– “Pollution” an alteration of the quality of waters of the
state by waste …which unreasonably affects…
beneficial uses, including contamination. Water
Code§13050(l)
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Legal Issues Raised
Activities that do not “discharge” waste

are not regulated under Porter Cologne
– “Discharge” to flow out from where it has been

confined, to give outlet or vent to, to emit Sweeney v.
San Francisco Bay Conservation and Development
Commissions, California Regional Water Quality
Control Board et. al, Solano Superior Court, Case NO.
FCS048136

– NOT removal of vegetation

– NOT Removal of water—intakes?

19



Legal Issues Raised
Discharges of dredge and fill are only

regulated under Chapter 5.5 of the
Water Code if the State has been
delegated Clean Water Act§404 authority
under 404(g)-(h).

–Water Code Sections 13372; 13376

–U.S. Army Corps of Engineers, South
Pacific Division letter, date 8-15-16
to SWRCB
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Practical Issues: New/Supplemental
Permitting Requirements

New “Waters of the State” delineation report

– Different definition than Corps and CDFW use

– New Wetland Jurisdictional Framework
encompasses artificial and constructed
features, and low value features as well as
wetlands and special aquatic sites

– No guidance regarding for non-wetland
waters features (defers to Regional Boards -
eliminating statewide consistency), but permit
mandated
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Practical Issues: New/Supplemental
Permitting Requirements

Required “404(b)(1)” Alternatives Analysis

– Extends to even small discharges, impacting
small areas, regardless of wetlands, and for
“water-dependent” projects

– Required for even for discharges covered by
Corps Nationwide Permits (except those with
blanket §401 Certs.) eliminating streamlining

– Exemption for ‘temporary” impacts
unavailable unless all restoration/reveg can
be completed in 1 year (instead of 5)
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Practical Issues: New/Supplemental
Permitting Requirements

Supplemental Mitigation Requirements
– Submit new “Watershed profiles” encompass all

lands within a watershed, even those privately
owned and not subject to access

– Higher state mitigation requirements for “wetland”
impacts due to broader state definition of
“wetland” waters

– Different state prioritization of watershed
mitigation

– Reduced mitigation if ‘watershed management
plan” but stormwater WMPs do not count
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Practical Issues Impact All Clients

Construction fills;

Water, groundwater replenishment,
storm water, public works, wastewater,
utility district O&M activities

 “Incidental fall back” (e.g., veg.
thinning).

 Increased cost/delay; very

limited increase in
environmental benefit
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Coalition Recommendations
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Coalition Recommendations

Keep the wetland definition and
delineation procedures identical those
under the Corps’ Section 404 program;

Harmonize permitting exclusions with
federal law;

Provide streamlined permitting and
alternatives analysis exclusions for non-
water dependent projects, and impacts
that qualify for Corps Nationwides
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Coalition Recommendations

 Identify non-wetland waters of the state
and include delineation guidance:

–Consistent with federal guidance for
channels

–Specifically identifying additional “special
aquatic sites” that are not wetlands but may
need protection

Conform state mitigation requirements
and with the Corps’ Mitigation Rule
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Coalition Recommendations
Exempt “Multi-benefit Constructed Facilities”
from Waters of the State or from Permit
Application Requirements

Multi-benefit Constructed Facilities means artificial, man-made, or
improved facilities that are operated to provide water supply/quantity, water
storage, water conveyance, water quality treatment, and/or storm water,
runoff or flood control functions, while also providing other environmental
benefits, such as: groundwater recharge; natural beds, banks, soils, or
substrates; wetland, riparian, or other habitat and vegetation, including,
without limitation, naturalized surface water, runoff, or storm water quality
treatment facilities or structural best management practices; naturalized
surface water, runoff, storm water, or flood management swales,
conveyance channels, or basins; naturalized percolation ponds and
percolation channels; bio-filtration and bio-retention basins, ponds, and
wetlands; and naturalized groundwater and surface water storage Facilities.
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New CEQA Regulations
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Comprehensive Update to CEQA
Guidelines: http://resources.ca.gov/ceqa

Noticed January 26, 2018

Hearings March 14 and March 15 2018

Written Comments Due
March 15, 2018



New CEQA Regulations

 Add sections: 15064.3. Technical Advisory
and 15234.

 Amend sections: 15004, 15051, 15061, 15062,
15063, 15064, 15064.4, 15064.7, 15072, 15075,
15082, 15086, 15087, 15088, 15094, 15107,
15124, 15125, 15126.2, 15126.4, 15152, 15155,
15168, 15182, 15222, 15269, 15301, 15357,
15370, Appendix C, Appendix D, Appendix E,
Appendix G, and Appendix M.
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CEQA Regs—Traffic & Emissions

SB 743 [CEQA (Pub. Res. Code)§21099]
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CEQA Regs—Traffic & Emissions

SB 743 [CEQA (Pub. Res. Code)§21099]

– Adopt regulations establishing different criteria
(e.g., VMT) instead of Level of Service to determine
significance of traffic impacts in Transit Priority
Areas

– LOS, parking and aesthetics shall not be considered
significant impacts; but no relief from analysis of
air quality, noise, safety, land use impacts analysis
due to increased LOS

– May adopt regulations that use LOS as metric for
transportation projects
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CEQA Regs—Traffic & Emissions

SB 743 [CEQA (Pub. Res. Code) §21099]

 Projects are exempt from CEQA if:

– proposed in transit priority areas

– consistent with a specific plan for which an EIR has
been certified

– Consistent with a Sustainable Communities
Strategy (SCS) or Alternative Planning Strategy
(APS)
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CEQA Regs—Traffic & Emissions

CEQA Guideline 15064.3

 VMT shall be used to determine significance of
traffic impacts on all projects. Except as provided
for transportation projects, effect on LOS is not a
significant environmental impact

 Exceedance of VMT threshold [15% below existing
VMT per capita] is significant impact—all projects

– In using VMT per capita threshold projects may
not exceed number of units in Sustainable
Communities Strategy—contrary to SB 375

34



CEQA Regs—Traffic & Emissions

CEQA Guideline 15064.3

There is a rebuttable presumption that
projects within .5 miles of major transit would
cause less than significant impact—15182
exemption?
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CEQA Regs—Traffic & Emissions
CEQA Guideline 15064.3

 Lead agencies have discretion to determine
appropriate criteria [LOS] to measure traffic
impacts for roadway capacity projects,
consistent with CEQA requirements.

–But Technical Advisory Guidance: analysis of
transportation projects must address the
potential for induced travel [using vmt criteria].
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CEQA Regs—Improper Legal
Standards

 Adoption of CEQA thresholds should be
based on substantial evidence. 15064.7

Once adopted, an impact that “normally”
would not exceed it does not present a fair
argument of significant impact Id.

 15064 and 15064.7 require supporting
determination that adopted threshold will not
be exceeded by substantial evidence.
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CEQA Regs—Improper Legal
Standards

CEQA 21168.9 requires that courts limit
invalidation to those project activities/
components that are in noncompliance so
long as they are severable; remainder
proceeds.

 15234 proposes to allows remainder of project
to proceed only if the environment will receive
a greater level of protection if it proceeds.
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CEQA Regs—Other Changes

Appendices G & F: Questions Revised

 “Reverse” CEQA Analysis—15126.2

Water Supply Assessment analysis
requirements expanded –15155

A new standard added to pass test
regarding whether deferral of mitigation
is avoided—15126.4

 Baseline: historical or planned—15125
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