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Black Box 1
What Is “Substantial Evidence”?

A “perfect” EIR is not required.  Section 15151 of the 
CEQA Guidelines states: 

• The courts have looked not for perfection but for 
adequacy, completeness, and a good faith effort at full 
disclosure.
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What Is “Substantial Evidence”?

The adequacy of an EIR is presumed; the project opponents have 
the burden of proving otherwise.  (Evid. Code, § 664; State of 
California v. Superior Court (1990) 222 Cal.App.3d 1416, 1419.)  

The standard of review in a mandate case alleging noncompliance 
with CEQA is whether the decision of the public agency is 
supported by substantial evidence.  (Laurel Heights Improvement 
Assn. v. Regents of University of California (1988) 47 Cal.3d at 
376, 392, fn. 5.)
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What Is “Substantial Evidence”?

The CEQA Guidelines define “substantial evidence” as follows:

• “Substantial evidence” as used in these guidelines means enough relevant 
information and reasonable inferences from this information that a fair 
argument can be made to support a conclusion, even though other 
conclusions might also be reached.  Whether a fair argument can be made 
that the project may have a significant effect on the environment is to be 
determined by examining the whole record before the lead agency.
Argument, speculation, unsubstantiated opinion or narrative, evidence which 
is clearly erroneous or inaccurate, or evidence of social or economic impacts 
which do not contribute to or are not caused by physical impacts on the 
environment does not constitute substantial evidence.

• Substantial evidence shall include facts, reasonable assumptions predicated 
upon facts, and expert opinion supported by facts.  

(CEQA Guidelines, § 15384.)
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What Is “Substantial Evidence”?

• A court “may not set aside an agency’s approval of an EIR on 
the ground that an opposite conclusion would have been equally 
or more reasonable.” (Citizens of Goleta Valley v. Board of 
Supervisors (1990) 52 Cal.3d 553, 564.)

• The question under the substantial evidence test is not whether 
there is substantial evidence to support the conclusions of the 
opponents of a project; the question is only whether there is 
substantial evidence to support the decision of the agency 
approving the project.  (Laurel Heights Improvement Assn., 
supra, 47 Cal.3d at p. 407.)
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What Is “Substantial Evidence”?

The “substantial evidence” standard of review in cases brought 
under CEQA is similar to that employed by an appellate court 
reviewing trial court determinations of fact.  The Court must, 
therefore, affirm the City’s approval of the EIR if there is 
substantial evidence, in the light of the whole record, to support 
the approval.  (Laurel Heights Improvement Assn. v. Regents of 
University of California, supra, 47 Cal.3d at p. 422.)
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What Is “Substantial Evidence”?

The court considers the evidence as a whole in determining 
whether a public agency’s decision is supported by substantial 
evidence:  “That some items or types of evidence, however, are 
less than conclusive does not mean the evidence as a whole is not 
substantial.” (Barthelemy v. Chino Basin Mun. Water Dist.
(1995) 38 Cal.App.4th, 1609, 1617, 1620.)
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What Is “Substantial Evidence”?

The substantial evidence standard reflects the heavy burden 
imposed by the courts on those who seek judicial interference in
matters committed to the discretion of public agencies.  The 
standard is grounded in the separation of powers.  (Western States 
Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 572.)
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What Is “Substantial Evidence”?

“[T]he court must consider all relevant evidence, including 
evidence detracting from the decision, a task which involves 
some weighing to fairly estimate the worth of the evidence.”
(Lucas Valley Homeowners Association v. County of Marin
(1991) 233 Cal.App.3d 130, 142.)
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What Is “Substantial Evidence”?

A conflict among experts does not mean an EIR is inadequate.  
(CEQA Guidelines, § 15151; Barthelemy v. Chino Basin Mun. 
Water Dist., supra, 38 Cal.App.4th at p. 1620.)  

A lead agency is permitted “to give more weight to some of the 
evidence and to favor the opinions and estimates of some of the 
experts over the others.” (No Oil, Inc. v. City of Los Angeles
(1987) 96 Cal.App.3d 223, 238-239.)
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What Is “Substantial Evidence”?

A lead agency may rely on the expertise of its planning staff to
determine that a project will have a significant impact on the 
environment.  (See Gentry v. City of Murrieta (1995) 36 
Cal.App.4th 1359, 1379-1380.)
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Black Box 2
Differences Between A Subsequent and Supplemental EIR?

Starting point: an Environmental Impact Report (EIR) has been 
prepared for a project, and there is still a discretionary approval 
needed in order to implement the project.

No subsequent or supplemental EIR shall be required unless:

1. Substantial changes are proposed in the project which will require major 
revisions of the EIR.

2. Substantial changes occur with respect to the circumstances under which 
the project is being undertaken which will require major revisions in the 
EIR.

3. New information, which was not known and could not have been known at 
the time the EIR was certified as complete, becomes available.  (CEQA, 
Public Resources Code section 21166.)
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Differences Between A Subsequent 
and Supplemental EIR?

The CEQA Guidelines elaborate on three triggers in CEQA and 
also apply to Negative Declarations.

Changes or new information are only substantial enough to trigger 
a subsequent or supplemental EIR when:

1. There are new significant environmental effects, or

2. A substantial increase in the severity of the effects, or

3. Mitigation measures or alternatives previously found not to be feasible 
would in fact be feasible and would substantially reduce one or more 
significant effects, but the project proponent declines to adopt the 
mitigation measure or alternative, or

4. Mitigation measures or alternatives (considerably different from those in 
EIR) would substantially reduce significant effects, but the project 
proponents decline to adopt the mitigation measure or alternative.
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Differences Between A Subsequent 
and Supplemental EIR?

• If the Lead Agency finds that one of these conditions has 
occurred, a subsequent EIR (or subsequent Negative 
Declaration or Addendum) shall be prepared.

• A subsequent EIR or Negative Declaration has the same notice 
and review requirements as a regular EIR or Negative 
Declaration.

14



Differences Between A Subsequent 
and Supplemental EIR?

What if a subsequent EIR is required, but:

• Only minor additions or changes would be necessary (to make the previous 
EIR adequately apply to the project in the changed situation).

A supplement to the EIR may be prepared.  A supplemental EIR:

• Need contain only the information necessary to make the previous EIR 
adequate for the project as revised

• Same notice and public review as a Draft EIR

• Supplement may be circulated by itself without recirculation of the previous 
Draft or Final EIR

• When the agency decides whether to approve the project, they consider the 
previous EIR as well as the supplemental EIR.  (CEQA Guidelines,
California Code of Regulations, Title 14, Chapter 3, section 15163.)
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Differences Between A Subsequent 
and Supplemental EIR?

Short answer to the question: What is the difference between a 
subsequent and supplemental EIR?

• A Supplemental EIR is a type of subsequent EIR.  It is prepared 
when only minor additions or changes to the prior EIR are needed.

More focused, usually shorter because fewer changes needed.

• A Subsequent EIR is prepared when the changes or additions to the 
prior EIR are not minor.

• Both types receive the same notice and public review as a Draft 
EIR.
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Black Box 3
Is An Addendum The Right Document?

If So, What Kind Of Analysis Is Needed?

The Agency shall prepare an addendum to a previously certified 
EIR if some changes or additions are necessary but none of the 
conditions described in Section 15162 calling for preparation of
a subsequent EIR have occurred.  (CEQA Guidelines section 
15164.)

An addendum to an adopted negative declaration may be 
prepared if only minor technical changes or additions are needed
(but no subsequent EIR or negative declaration).
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Is An Addendum The Right Document?
If So, What Kind Of Analysis Is Needed?

Procedure

• No requirement to circulate for public review

• Decision makers consider the addendum with the final EIR 
or adopted negative declaration prior to making a decision 
on the project
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Is An Addendum The Right Document?
If So, What Kind Of Analysis Is Needed?

What Kind Of Analysis?
• No set format.  Options:

Chart summarizing previous impacts and mitigation measures, 
column for comparing to project as changed, conclusion re 
impacts

Use a modified Initial Study Checklist form.  Possible headings:
Substantial change in project requiring major EIR revisions

Substantial change in circumstances requiring major EIR revisions

New information showing greater significant effects than previous 
EIR

Less than significant impact/no changes or new information 
requiring preparation of an EIR
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Is An Addendum The Right Document?
If So, What Kind Of Analysis Is Needed?

What Kind Of Analysis?  (continued)

• Describe the changes or conditions

• Document conclusion that impacts are within the envelope of 
impacts previously identified.  If mitigation measures are 
changed, document that the revised measure mitigates the 
impact previously identified.

20



Black Box 4
Tiering After CBE (The 2002 CEQA Guidelines Cases)

What is “tiering”?

Concept: later EIRs can incorporate and build on the information in 
the previous EIR.  Scope and detail of an EIR may be adjusted 
depending on level of approval being considered (reserve detailed 
evaluation for second-tier project level approval).

“Tiering is appropriate when the sequence of analysis is from an 
EIR prepared for a general plan, policy, or program to an EIR or
negative declaration for another plan, policy or program of a lesser 
scope, or to a site-specific EIR or negative declaration.” (CEQA 
Guidelines section 15152(b))
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Tiering After CBE
(The 2002 CEQA Guidelines Cases)

CEQA definition:

• Covering “general matters and environmental effects in an 
[EIR] prepared for a policy, plan, program or ordinance, 
followed by narrower or site-specific [EIRs] which incorporate 
by reference [the prior EIR] and which:

concentrate on the environmental effects which:

a) are capable of being mitigated, or

b) were not analyzed as significant effects on the environment in 
the prior” EIR (CEQA section 21068.5)
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Tiering After CBE
(The 2002 CEQA Guidelines Cases)

Policy behind tiering
• EIRs shall be tiered whenever feasible (CEQA section 21093(b))

• Reduce delay, duplication and paperwork in preparing EIRs, (CEQA
section 21003(d), (e), CEQA Guidelines section 15006).  

• When EIR prepared on zoning, General Plan, community plan, and 
project is consistent with plan, environmental analysis for consistent 
projects shall be limited to “effects upon the environment which are 
peculiar to the parcel or to the project and which were not addressed 
as significant effects in the prior [EIR], or which substantial new 
information shows will be more significant than described in the
prior” EIR.  (CEQA section 21083.3, also see CEQA section 21094)
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Tiering After CBE
(The 2002 CEQA Guidelines Cases)

Communities for a Better Environment v. California Resources 
Agency (CBE) (2002) 103 Cal. App. 4th 98

• CBE court invalidated subsection of CEQA Guidelines  15152(f)(3)(C) because it 
appeared to “allow an agency, in approving a later project that has significant 
unavoidable impacts, to forego making a statement of overriding considerations 
specifically tied to that project.” 103 Cal. App. 4th 98 at p. 124.)

• The Court emphasized CEQA’s role as a public accountability statute, requiring 
that, where public officials approve an environmentally detrimental project, the 
decision be justified based on counterbalancing social, economic or other 
benefits.

• Prior analysis of environmental effects may be incorporated into a later EIR, but 
the public official must still go on the record and explain why project is being 
approved despite significant unavoidable impacts.
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Tiering After CBE
(The 2002 CEQA Guidelines Cases)

Issues for tiering post-CBE 

• If approving a later project with a significant unavoidable 
impact, cannot rely on previous Statement of Overriding 
Considerations.  Must also adopt statement when approving 
the later project.

• Does this require a new EIR?
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Tiering After CBE
(The 2002 CEQA Guidelines Cases)

What about preparing a negative declaration as the later CEQA 
clearance?

• If the project will not have a significant effect on the environment 
(after mitigation).

• May have a new impact, not addressed in prior EIR, but agency 
determines the new impact is less than significant.

Some lawyers and analysts believe that a negative declaration can 
be used as a second-tier document, so long as the lead agency 
adopts a statement of overriding considerations specific to that
project.  But, this approach is not recommended unless the test for 
a negative declaration is met.
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Tiering After CBE
(The 2002 CEQA Guidelines Cases)

• Might try to use CEQA exemption or special review of housing 
projects to limit second-tier CEQA review

• Limited environmental analysis when project is consistent with 
community plan, general plan or zoning and EIR prepared for 
those plans.
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Black Box 5
Recirculation (When Am I Done With CEQA?)

Recirculation:

• What is it and when is it relevant?  (Laurel Heights 
Improvement Assn. v. Regents of University of California
(1993) 6 Cal.4th 1112; CEQA Guidelines, § 15088.5.)
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Recirculation 
(When Am I Done With CEQA?)

Is the new information “significant?”
The Big Four:
1. Does the new information show a new, substantial environmental impact 

resulting either from the project or from a new mitigation measure?

2. Does the new information show that a substantial increase in the severity 
of an environmental impact will result unless mitigation measures are 
adopted that reduce the impact to insignificance?

3. Does the new information show a feasible alternative or mitigation 
measure, considerably different from those previously analyzed, that 
clearly would lessen the environmental impacts of a project, and the 
project proponent declines to adopt it?

4. Was the draft EIR “so fundamentally and basically inadequate and 
conclusory in nature” that meaningful public review and comment on the 
draft EIR were precluded?
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Recirculation 
(When Am I Done With CEQA?)

The Little Four:
1. Recirculation is not required where the new information added to the EIR  

merely clarifies or amplifies or makes insignificant modifications in an 
adequate EIR.

2. If the revision is limited to a few chapters or portions of the EIR, the lead 
agency need only recirculate the chapters or portions that have been 
modified.

3. Recirculation of an EIR requires notice pursuant to Section 15087, and 
consultation pursuant to Section 15086.

4. A decision not to recirculate an EIR must be supported by substantial 
evidence in the administrative record.

(CEQA Guidelines, § 15088.5.)
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Recirculation 
(When Am I Done With CEQA?)

What’s the standard of judicial review?  (Laurel Heights 
Improvement Assn., 6 Cal.4th at p. 1135; CEQA 
Guidelines, § 15088.5, subd. (e).)
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Recirculation 
(When Am I Done With CEQA?)

If the agency declines to recirculate, must it make a 
finding to that effect?  No, according to the California 
Supreme Court.  (Laurel Heights Improvement Assn., 6 
Cal. 4th at p. 1134.)

The finding should be made anyway.
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Recirculation 
(When Am I Done With CEQA?)

How much time could I lose if I recirculate?

• Revision

• Notice and Consultation

• Public Hearings
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Recirculation 
(When Am I Done With CEQA?)

How much time could I lose if I don’t recirculate?
(Pub. Resources Code, § 21167.4.)
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Black Box 6
What Is “Piecemealing”

What Does It Mean For My CEQA Documents?

What is piecemealing?

• Chopping up a project into pieces so as to avoid 
environmental review of the totality of the project.
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What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

A project description must include reasonably foreseeable future
expansion.  (Laurel Heights Improvement Assn. v. Regents of 
University of California (1988) 47 Cal.3d 376; CEQA 
Guidelines, § 15126:  An EIR must include an analysis of the 
environmental effects of future expansion or other action if 

1) it is a reasonably foreseeable consequence of the initial project; 
and 

2) the future expansion or action will be significant in that it will 
likely change the scope or nature of the initial project or its 
environmental effects.
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What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

Speculative future activities that are not currently proposed for 
approval and that are not reasonably foreseeable consequences of
the project need not be included in the project description or 
analyzed in the EIR.  (Christward Ministry v. County of San 
Diego (1993) 13 Cal.App.4th 31, 45; Del Mar Terrace 
Conservancy, Inc. v. City Council (1992) 10 Cal.App.4th 712, 
735.)

37



What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

The future expansion or activity must be “linked” to the project 
under review.  (Berkeley Keep Jets Over the Bay Com. v. Board 
of Port Cmrs. (2001) 91 Cal.App.4th 1344, 1362.)
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What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

Example:

Laurel Heights:

• Expansion of university medical facilities to occupy entirety 
of office building in residential area a reasonably foreseeable 
consequence of the initial decision to occupy a portion of the 
building.
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What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

Example:

Rio Vista Farm Bureau Center v. County of Solano (1992) 5 
Cal.App.4th 351:

• County’s project description for a waste management plan 
was not inadequate because it did not identify a particular 
disposal and treatment sites; plan did not commit County to 
installation of facilities at particular sites.
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What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

Example:

Del Mar Terrace Conservancy, Inc.:

• Project description for an EIR evaluating a segment of a state 
highway not required to include description of other segments 
later to be added to highway.  

• NOTE: “Independent utility” test applied to highway projects.
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What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

Example:

Christward  Ministry v. County of San Diego (13 Cal.App. 
4th 45):

• EIR for expansion of a landfill site need not evaluate other 
waste or landfill projects contemplated for San Diego County.
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What Is “Piecemealing”
What Does It Mean For My CEQA Documents?

Guideposts:

• Is there at least some assessment of the future expansion?

• Does the first phase commit the lead agency to the future 
development?

• Is the future development linked to the proposed project?

• What kind of EIR has been prepared for the project?
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Black Box 7
Socioeconomic Effects - What Is Required?

The Wal-Mart Cases or Urban Decay/Blight cases

General rule: CEQA focuses on a project’s physical change to the 
environment.  Environment is defined as the physical conditions 
within an area affected by a proposed project, including land, air, 
water, mineral, flora and fauna, noise and objects of historic or 
aesthetic significance.  (CEQA section 21060.5, CEQA Guidelines 
section 15360)
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Socioeconomic Effects
What Is Required?

The Wal-Mart Cases or Urban Decay/Blight cases

“Economic or social effects of a project shall not be treated as 
significant effects on the environment.”

• May “trace a chain of cause and effect” from project through 
anticipated economic or social changes to physical changes.     
(CEQA Guidelines section 15131.)

Physical changes to the environment caused by a project’s 
economic or social effects are secondary (or indirect) impacts that 
must be analyzed if they are significant.  (CEQA Guidelines section 
15064(e).)
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Socioeconomic Effects
What Is Required?

Recent Cases

• Bakersfield Citizens for Local Control v. City of 
Bakersfield (2004) 124 Cal.App.4th 1184

• Anderson First Coalition v. City of Anderson (2005) 130 
Cal.App.4th 1173
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Socioeconomic Effects
What Is Required?

Bakersfield
• Two Supercenters planned within 4 miles of each other.

• Neither EIR addressed potential Urban Decay impacts.

• Evidence in the record indicated that Supercenters may result in an 
economic downward spiral.

• “Studies discussing the experiences of other communities constitute 
anecdotal evidence about the way the proposed shopping centers 
could serve as a catalyst for urban deterioration and decay in the 
City.”

• EIRs’ failure to address these impacts resulted in their failure as 
informational documents.
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Socioeconomic Effects
What Is Required?

Anderson First Coalition
• EIR considered whether Supercenter Project could result in 

urban decay, and concluded it would not.

EIR included an economic analysis.

City had created a CBD to address existing blight.

City concluded other considerations would affect CBD’s success.

Concluded indirect impacts of Project would be speculative.

• Opponents also submitted studies, but court reviews the record 
in the light most favorable to the agency.
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Socioeconomic Effects
What Is Required?

How should an EIR address Socio-Economic 
Impacts?

• Set a Threshold of Significance

• Collect Data

• Conduct Analysis
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Socioeconomic Effects
What Is Required?

Setting a Threshold of Significance

• Urban Decay
“a chain reaction of store closures and long-term vacancies, ultimately 
destroying existing neighborhoods and leaving decaying shells in their 
wake” Bakersfield, 124 Cal.App.4th at 1204.

• Blight
a combination of economic and physical conditions that is “so 
prevalent and so substantial that it causes a reduction of, or lack of, 
proper utilization of the area to such an extent that it constitutes a 
serious physical and economic burden on the community which cannot 
reasonably be expected to be reversed or alleviated by private 
enterprise or governmental action[.]” (Health & Safety Code, § 33030, 
subd. (b)(1).) 
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Socioeconomic Effects
What Is Required?

Threshold of Significance

• Example:  Will the size of the project, the type of retailers 
and their market areas and the proximity of other retail 
shopping opportunities result in chronic retail vacancies to 
such an extent that such vacancies are so prevalent and so 
substantial as to create a serious physical and economic 
burden on the community?
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Socioeconomic Effects
What Is Required?

Data Collection
• Existing and Future Conditions

What is the Project’s Market Area?
What are the area’s Market Conditions (sales tax leakage)?
What are the Project’s competitors?  How are they 
performing?
What are the area’s vacancy rates?
What are future demand and supply projections?

• Project Impacts
Market saturation
Market responses to competition
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Socioeconomic Effects
What Is Required?

Analysis of Economic Impacts
• What do the data show about the Project’s potential impact?  

Direct, indirect, and cumulative?

• Tie data back to the threshold

Even if vacancies result, will they be long-term?

Are there characteristics of the area that would indicate a less
than significant impact despite the data?

• Focus on the potential physical impacts

Competition alone is not necessarily significant

• If determine no impact, include statement and reasons
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Socioeconomic Effects
What Is Required?

Mitigation measures for Economic Impacts?

• Contribution to redevelopment or downtown beautification 
fund?

• Phase entry of new tenants in multi-tenant center?

• Land-owner assistance to attract tenants or demolish 
building?

If potential impact, and no feasible mitigation, must 
do SOC
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