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The Anderson Initiative

Proposition 90
Official ballot title:  

Government Acquisition, Regulation of Private Property.         
Initiative Constitutional Amendment.

This Initiative, known as the Anderson Initiative, deals with the use of 
eminent domain and regulatory takings and will appear on the 

November 2006 ballot.



Why Proposition 90 Is Relevant 
to Water Agencies

Water agencies sometimes condemn property
Water agencies may make regulatory decisions that 
could make them liable to land owners for damages
The financial and other impacts of the Proposition 
could delay some projects or make them impractical
Limits future uses of property acquired by eminent 
domain and gives owners right to buy back the 
property under certain circumstances



Who is Mr. or Ms. “Anderson”?

Pamela Anderson

Harry Anderson
“Night Court”

Garret Anderson

Mr. Anderson - “Neo”
“The Matrix”

Gillian Anderson
“The X-Files”



The Anderson Initiative:  
Proposition 90

The Anderson Initiative was initiated by Anita S. Anderson, a 
California homeowner, and would radically and profoundly 
change existing California eminent domain law.  

The Initiative has well financed backers led by an out-of-state 
millionaire named Howard Rich.  It also has solid opposition:

California League of Cities says it “goes dangerously 
beyond what is needed or reasonable to protect 
homeowners from the use of eminent domain.”
CEO of the California Redevelopment Association warned 
that it “could cripple redevelopment efforts – and cost 
taxpayers dearly.”



Background:  The Kelo Decision:
The Broad View of Eminent Domain Prevails 
Over the Narrow View and Prompts a Popular 
Backlash

Susette Kelo
“This has nothing to do with me. I’m nothing, I’m a nobody.                   

This is every U.S. citizen, every American. No homes, no properties, no farms.   
Nothing is safe anymore.”



The Kelo Decision: 
The Broad View Prevails

Kelo decided two questions: 
1) Is economic revitalization, without blight, a constitutional 

public use for private property taken by eminent domain;
2) How much scrutiny should the Court give to a legislative 

determination of public use?
The Court held that:
1) Economic revitalization is a constitutional public use of 

taken private property, and
2) The Court will give deference to determinations of public 

benefits by public agencies.



Justice John Paul Stevens for 
the five judge majority wrote:

“Promoting economic development is a traditional and 
long accepted function of government. Clearly, there is 
no basis for exempting economic development from 
our traditionally broad understanding of public 
purpose.”

He described the plan as “carefully formulated” and 
comprehensive. Sounding a federalism note, Justice 
Stevens said the state legislatures and courts were 
best at “discerning local public needs” and that the 
judgment of New London officials was “entitled to our 
deference.”



Justice John Paul Stevens for 
the five judge majority wrote:

“Nothing in our opinion precludes any State from 
placing further restrictions on its exercise of the 
takings power.”

Two months after the ruling, addressing a bar 
association meeting, Justice Stevens called it 
“unwise” and said he would have opposed it had he 
been a legislator and not a federal judge bound by 
precedent.



Justice Sandra Day O’Connor 
wrote:

“the words ‘for public use’ do not realistically exclude any 
takings, and thus do not exert any constraint on the 
eminent domain power.”

“The specter of condemnation hangs over all property. 
Nothing is to prevent the state from replacing any Motel 6 
with a Ritz-Carlton, any home with a shopping mall or 
any farm with a factory.”

“The government now has license to transfer property 
from those with fewer resources to those with more. The 
founders cannot have intended this perverse result.”



Kelo v. New London: 
The California Reaction

Kelo DID NOT CHANGE California law:  Art. I, Section 19 of 
Cal. Const. allows some use of eminent domain for 
incidental private purpose, e.g., redevelop blighted areas 

But, PUBLIC PERCEPTION is that it did.

RESULT:
Media firestorm
Increased scrutiny of eminent domain use by local agencies
Gave property rights advocates a platform
Legislation/Initiatives



“Houston, We Have A Problem”







The Reaction - California



The Reaction - California



Overreaction?

Take Justice Souter’s rickety farmhouse in Weare, NH and             
convert it to this:

“LOST LIBERTY HOTEL”

The Brainchild of activist Darrow Clements says his proposal is “not a prank”
and “it has taken on a life of it’s own, people are practically throwing money at 

me. They want to invest in the hotel.”



Overreaction

Clements says his hotel will have the

“JUST DESSERTS CAFE”

Others question: “Is there any reason not to turn the White House into a 
multicultural food court?” Rosa Brooks, Los Angeles Times, July 27, 2003.





The Anderson Initiative: 
Proposition 90



The Anderson Initiative

Facts at a glance
Constitutional amendment applies to all public agencies, all 
public works projects

Would apply to eminent domain cases pending on the date 
it passes

Impact wide variety of projects including schools, 
roads/highways, dams, levees and affordable housing

Limit government’s ability to adopt certain land use, 
environmental, housing consumer laws/regulations

If passed, can only be changed by another initiative



The Anderson Initiative
Broad and Potentially Far-Reaching Changes 
to Eminent Domain Law

Initiative Provisions
Prohibits eminent domain unless property is owned and occupied 
by governmental agency: prohibits eminent domain where 
property to be sold or leased to for-profit or non-profit entity, such 
as affordable housing, social service uses, hospitals,universities, 
transportation facilities.  Exceptions: leases to entities regulated 
by PUC; leases to carry out a public use, e.g., privately operated 
toll road.
Restricts use of eminent domain to truly “public” not private uses 
and prohibits redevelopment agencies from using eminent domain 
for the ultimate benefit of private developers, for economic 
development or tax revenue enhancement.  Exception: Can be 
used to abate nuisances, including blight, obscenity, hazardous 
substances but requires parcel by parcel determinations of blight, 
not on a project basis.



The Anderson Initiative
Provisions

Allows property to be valued in accordance with the government’s 
intended use of property whenever this results in a higher value, e.g., 
for prisons or airports, rather than highest and best use under current 
zoning.  

Changes requirements for property valuation:  fair market value is 
redefined as: “the highest price the property could get in the open 
market.” Current law also requires the highest price but is tempered 
by requirement value be based on objective standard of reasonable 
and fully informed buyers and sellers.

Also  adopts a definition of “just compensation” that requires owner be 
compensated so that he or she is “in the same position monetarily ... 
as if the property had never been taken.” Unclear affect but could 
eliminate “special benefits.”



The Anderson Initiative
Provisions

Interesting Provision:
Lets juries, not judges, decide right-to-take challenges 
and overrule legislative decisions.  Under current law, 
judges decide such issues as public use and necessity 
and juries only decide compensation.  Also, not clear if 
“conclusive” presumptions from resolution of necessity 
would apply to juries.



The Anderson Initiative
Provisions

Voids unpublished eminent domain decisions.

Requires disclosure of all agency appraisals at time order 
of possession sought.  Currently, such appraisals must 
only be disclosed in very limited situations, such as when 
property has fewer than four units or when same 
appraiser who gave initial appraisal is also used at trial (it 
would be part of the appraiser’s file).



The Anderson Initiative
Provisions

Awards attorneys’ fees and “all reasonable expenses 
and costs actually incurred” to all landowners in eminent 
domain actions.  Currently, subject to judicial discretion 
based on pretrial settlement offers.

Requires appraisers to ignore offsets for likely dedication 
requirements associated with achieving property’s 
highest and best use (e.g., overrules Porterville and 
Fresno v. Cloud).  This could have a huge fiscal impact 
for some projects and windfall to some property owners.



The Anderson Initiative
Provisions

Pending eminent domain proceedings immediately 
subject to provisions:  Must give thought now to impacts if 
Initiative passes because value of cases could 
dramatically change and projects more expensive.

Provides landowner or landowner’s heirs right to buy back 
property if not used for stated public purpose.



The Anderson Initiative

Amends Constitution and can only be changed by 
initiative.
Severable provisions, so if any provision is found invalid 
does not affect other provisions.
If passed, it will be effective immediately.



The Anderson Initiative:  Major 
Change From Existing Law

Major Change:  Redefines “damage” to include many types of 
regulatory takings that result in “substantial economic loss to private 
property.” Current law finds regulatory takings only compensable if 
deprive owner of all economically beneficial use of the property or 
under several factors court finds regulation has interfered to a
significant extent with owner’s distinct investment-backed 
expectations.  
Examples of regulations in Initiative:
1) down zoning
2) “elimination of any access to private property,” e.g., solid lane 

dividers
3) “limitations on use of private air space”, e.g., building height
Exception: “Except when taken to protect public health and 
safety…”



The Anderson Initiative

Potential Impacts of the new definition of “Damage”
in Anderson Initiative: 

Claims for regulatory takings — only a requirement to pay

Filing of collateral claims-nearby property owners claiming 
dimunation of value from some action

Anything a property owner doesn’t like could be the basis 
for a collateral claim regarding dimunation of value.
The “Catch-22” Problem:

Government action favoring A “damages” B.

Government action favoring B “damages” A.



The Anderson Initiative

Examples of Regulations which could cause “Damage”:

Environmental regulations, wetlands, view sheds

Construction of public projects, such as roads or transit 
facilities, that could devalue nearby properties

Consumer protection and anti-trust laws

Minimum parcel size requirements

Changes in flight path



The Anderson Initiative

Design Review
Height Restrictions
Mobile homes
Inclusionary Housing Ordinances
“Undesirable” businesses like industrial or waste facilities

Exemption: Regulations in place on date enacted and 
amendments to regulations that declare that they promote 
original policy and do not significantly broaden its scope.  
Subject to judicial review.



Myths And Misconceptions 
About The Anderson Initiative

Only impacts eminent domain used for 
Redevelopment
It will be deemed unconstitutional
Its only impact will be raising the cost of acquiring 
property through eminent domain
It will not apply retroactively
It will reduce litigation
Agencies can avoid it by bringing actions in Federal 
Court



Responding to Proposition 90

Maybe the Immigration issue take the front pages?



What are the Campaign 
Strategies?

Proponent’s Theme: “Protect Our Homes”
Opponent’s Theme: Develop an understanding by 
the general public of the overreaching nature of 
the Anderson Initiative.

Themes:
Taxpayer Trap

or
Government Coma



Proposition 90

The latest Field Poll on Proposition 90:
46% Support
31% Opposed
23% Undecided

Poll taken between July 10-23, 2006
(error of plus or minus 3.8%)



What’s Happening at the Capitol 
and on the Ballot



What’s Happening at the Capitol 
and on the Ballot

Last year several legislative hearings and bills aimed 
at:

Abolishing eminent domain
Overhauling redevelopment law

Issues alive and well this year.



What’s Happening at the Capitol 

PENDING MEASURES WOULD:

Would increase costs of public projects, such as highways, 
schools, flood control, parks, etc., by changing the definition 
of “just compensation”

Would eliminate public/private partnerships by requiring 
property acquired by eminent domain stay in public 
ownership and operation

Would make appointed judges most important figure in 
determining public use and necessity, not elected officials

Would prohibit inclusionary zoning and rent control 
ordinances



What’s Happening in 
Washington, D.C.

2006 Treasury/Transportation/HUD Appropriations law (HR 
3058) enacted. Prohibits use of money for any project that 
uses eminent domain for economic development

Exception for brownfields

GAO conducting study

House passed H.R. 4128 which bars a jurisdiction from 
receiving “economic development funds” for 2 years if it 
uses eminent domain for economic development

Makes no difference if federal funds used in project

HR 4128 is pending in Senate Judiciary Committee



A New World for Eminent 
Domain Trial Specialists

Threat of Jury Anger and Backlash

Focus on Deep Structure Issues

Focus on Recurring Emotional Themes 

Unique Tactics in Voir Dire, Opening Statements and 
Closings



Four Deep Structure Issues

Why is land being taken?  Is the project appealing?
Has the government treated landowner/business 
owner sensitively?
Does fair market value, an objective standard, fully 
compensate the owner under these facts?

Fundamental shortcoming of fair market value standard –
more obvious in some cases than others

Is landowner overreaching?



Five Recurring Themes in 
Eminent Domain Trials

Government overreaching/arrogance/insensitivity

Landowner overreaching

Government sloppiness and inattention

Landowner speculation – the castle-in-the-air fallacy



Questions?


