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By Alexander J. Suarez 

If you wanted to know what information the government has about you, 

what would you do?  In several Latin American countries, citizens have a 

constitutional right to review, correct, and/or object to the retention of 

information kept about them by government agencies and private 

companies.1 This right is referred to as the extraordinary writ of habeas 

data.  The constitutional right to habeas data is typically implemented by 

statutes that provide citizens with procedural vehicles to request data 

about them.  Typically, the statutes provide for citizens to request the 

information held about them from the private companies or public 

agencies first and then, if the request is wrongfully denied, for a suit to 

compel access to the requested data and, in certain cases, for 

sanctions.2  

The right to access information under the habeas data statutes is similar 

to that under the Freedom of Information Act (FOIA) in the United States, 

codified at 5 U.S.C. § 552. However, the two mechanisms have significant 

differences.   

Scope of the Right to Access. A writ of habeas data may compel not 

only public agencies but also private entities to give an individual access 

to information maintained about him or her.3 FOIA, by contrast, only 

applies to government agencies.4 

The Need to Correct Inaccurate Information. A writ of habeas data may 

compel an entity to correct data about an individual or to delete that 

data.5 

Exemptions to the Right to Access. Because habeas data is a 

constitutional right, it supersedes contrary statutory authority, making it a 

more fundamental right.  Some statutes implementing the right to 

habeas data petitions contain narrow exemptions, specifically excluding 

certain databases from their purview including those maintained for 

national security, defense, and intelligence and counter-intelligence 

purposes.6 But such limitations apply to the implementing statutes and 

not necessarily to the Constitutional right to petition for personal data.  
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Conversely, FOIA requests are subject to nine express exemptions 

enumerated in § 552(b)(1)-(9), which include exemptions for national 

security and law enforcement purposes, and numerous other statutory 

exclusions under § 552(b)(3).7    

Accessing Nonpersonal Information. FOIA requests are broader in that 

they allow applicants to access information other than that related to 

the applicant, provided that it is not subject to one of the nine FOIA 

exemptions.  However countries that recognize a fundamental right to 

access and challenge information maintained about them through the 

writ of habeas data may provide rights to access nonpersonal 

information under other constitutional or statutory mechanisms.     

While there are significant differences, both in philosophy and 

application, the right to petition for a writ of habeas data and the right 

to request information pursuant to FOIA provide individuals with means 

to access information held about them.   

 
---- 
1 See, e.g., Constitution of Brazil (1988) Article 5, LXIX; Constitution of Colombia (1991) 

Article 15.   
2 See, e.g., Statutory Law of Colombia (Ley Estatutaria) 1266 (2008) and 1581 (2012).   
3 See, e.g., Statutory Law of Colombia 1266, Article 2 (2008).   
4 Other statutes such as the Fair Credit Reporting Act (15 U.S.C. § 1681), however, may 

authorize the right to access and correct information in the possession of private entities.  
5 See, e.g., Statutory Law of Colombia 1581, Article 8 (2012).   
6 See, e.g., Statutory Law of Colombia 1581, Article 2 (2012).   
7 Examples include 2 U.S.C. § 437g(a)(12)(A), 31 U.S.C. § 5319, and 49 U.S.C. § 114(s); see 

generally, Department of Justice Guide to the Freedom of Information Act pp. 207-261 

(available online at  

https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/exemption3_0.pdf.) 
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