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Summary of Issues to Address 
  
Why does environmental due diligence 

matter? 
Why do we do environmental due diligence? 
Why does it matter to right-of-way acquisition? 
How can it impact appraising property? 
How can you avoid liability? 
Real world examples 
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Why You Should Care 

Municipalities, state agencies, developers, purchasers, lessees and security 
interest holders who purchase, accept as a gift or donation, condemn, or 
foreclose on (“take an interest in”) contaminated commercial real estate: 

1. May be liable for substantial environmental clean up costs. 

2. May incur liability as an owner or operator. 

3. May incur liability as a generator or transporter. 

In order for public agencies to proceed with public projects, they often have to 
comply with state and/or federal laws regarding assessing environmental 
impacts.  A poorly prepared assessment: 

1. May impact ability to acquire property 

2. May impact valuation of property in condemnation action 
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Why We Do Environmental Due Diligence 

1. Federal: Non-Condemnation Context 

A. Comprehensive Environmental Responsibility, 
Compensation, and Liability Act of 1980 ("CERCLA" – 
42 U.S.C. §§ 9601 to 9675).  

B. Strict Liability – Federal and all states.  

C. Joint and Several Liability – Federal and most states 
except Arizona and Utah. 

2. Federal: Condemnation Context 

A. National Environmental Policy Act (“NEPA" – 42 
U.S.C. § 4331 et seq.).  
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Why We Do Environmental Due Diligence, cont. 

3. Similar State Laws 

A. California Environmental Quality Act (“CEQA” - Cal. 
Pub. Res. Code § 21000 et seq. & “CEQA Guidelines” 
– 14 CCR § 1500 et seq.) 

B. Arizona Water Quality Assurance Revolving Fund 
(“WQARF” – Arizona Revised Statutes § 49-281 et 
seq.) 

4. Valuation Implications 

A. Uniform Standards of Professional Appraisal Practices 
(“USPAP”) 
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Where Environmental Due Diligence and 
Condemnation Intersect 

Public agencies must consider: 

 How its project will impact the environment, including 
property acquisitions and mitigation measures, and 

 The state/condition of the properties being acquired. 

Inadequate environmental assessment can cause: 

 Project delays 

 Increased project costs 

 Legal problems – Right-to-Take challenges or Petitions for Writ 
of Mandate 

 Unanticipated contamination clean-up 

 Potential liability 
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Evaluating Potential Environmental Problems  

 Environmental Contamination is identified as adverse environmental conditions 
resulting from the release of hazardous substances into the air, surface water, 
groundwater or soil.  Generally, the concentrations  of these substances would 
exceed regulatory limits established by federal, state and/or local agencies.  (AO 9) 

 Review Environmental Reports when available 

 Review any regulatory findings related to environmental issues with the property 
when known to the appraiser. 

 Common “flags” which may indicate common sources of environmental 
contamination: 
 Petroleum  or chemical storage and/or processing 
 Presence of underground storage tanks (UST) 
 Presence of above ground storage tanks, especially those without containment structures 
 Surface staining from petroleum or chemical agents 
 The presence of lead based paint or asbestos, often based on the age of the 

improvements 
 Historical uses known to the appraiser which may suggest environmental contamination 
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Right-to-Take Challenges 

Property owners can challenge the agency’s right-to-

take the property due to: 

 Changes to the project after environmental approval 
 

 “Minor” changes to scope of property acquisition after 
approval 

 

 No environmental approval 
 

 Environmental approval inadequate  
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The Problem:  Contamination 

Example:  The property being acquired is contaminated 

 Remediation of contaminated properties can be 
extremely expensive 

 Costs are often unknown until remediation is well 
under way 

 Costs can exceed – sometimes, dramatically exceed – 
the value of the underlying property 
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Appraising Contaminated Properties 

 Appraisers are not typically qualified environmental experts; however, they retain an 
obligation to remain vigilant to potential environmental issues in order to conform to 
the Uniform Standards of Professional Appraisal Practices (USPAP).   

 Appraisers may utilize a hypothetical condition or extraordinary assumption to avoid 
dealing with undisclosed environmental issues; however, the appraiser must be careful 
to not provide an appraisal which may be misleading or which may not meet the 
requirements of the client. 

 The Competency Rule of USPAP requires an appraiser to be aware of, understand, and 
correctly employ those recognized methods and techniques necessary to produce a 
credible appraisal. {Standards Rule 1-1(a)}  

 An appraiser need not be an expert on the scientific aspects of environmental 
contamination to appraise an impacted property but may rely on data from qualified 
experts; however, the appraiser should utilize appropriate extraordinary assumptions 
regarding this information.  (USPAP AO 9)   
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The Problem:  Liability 

 Liability can attach to any “owner or operator” – even owners 
that have nothing to do with the contamination 

 Liability can survive the owner’s sale of the property 

 This means a condemnee can remain liable for contamination 
even after the property is condemned 

 Categories of Federal Responsible Parties (See 42 U.S.C. § 
9607(a)): 

 The owner and operator of a…facility, ("Owners" and 
"Operators").  

 Any person who at the time of disposal of any hazardous 
substance owned or operated any facility at which such 
hazardous substances were disposed of ("Owners" and 
"Operators").  
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The Problem: Liability, cont. 

 Any person who by contract, agreement, or otherwise 
arranged for disposal or treatment, or arranged with a 
transporter for transport for disposal or treatment, of 
hazardous substances owned or possessed by such person, 
by any other party or entity at any facility…owned by 
another party or entity… ("Arranger" or "Generator").  

 Any person who accepts or accepted any hazardous 
substances for transport to disposal or treatment 
facilities…or sites selected by such person… 
("Transporter"). 
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The Problem:  Agency Liability 

By acquiring the property, the condemning 
agency may expose itself to liability as an owner 

Often, the project will require that the agency 
remediate the contamination immediately 

Level of clean-up can vary by project, i.e. 
property for a highway vs. property for a school 

Fighting with the condemnee over liability can 
run up legal fees  
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Valuation Methods 
 It is often not possible to make a typical direct valuation of an environmentally 

contaminated property due in large part to the unique characteristics and 
circumstances of each situation.  In some cases it may be possible to make 
comparisons or analyze sales or income information, but care must be exercised. 

 It can be difficult to locate and research sale of property with comparable 
environmental conditions in the subject market area.  It may be necessary to 
research sales from outside the subject market area.  All sales should have similar 
environmental conditions. 

 Groups of properties such as a neighborhoods or districts of environmentally 
impacted sales may be used for comparison to measure the impact of 
environmental contamination as well as for control groups.   

 The most common methodology is a form of before and after appraisal valuing the 
property a “unimpaired” and “as is” or “as impaired” with the difference 
representing the diminution in value attributed to the contamination. 
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Valuation Methods, cont. 
 Property value diminution represents the cost of remediation and related costs, any 

effects on the use of the site in its remediated condition, as well as any measurable 
environmental risk and/or stigma.  The time required for remediation and the 
effects on use during remediation must be considered. 

 The remediation costs considered must be those considered by the market which 
generally includes those which are necessary to achieve regulatory compliance.  
This may include continuing risks and increased operating costs after remediation. 

 Consideration of stigma must be based on market reactions rather than opinion or 
judgement. 

 Both the impaired and unimpaired valuations must  meet the requirements of 
USPAP particularly observing: (AO9) 

 Standards Rules 1-2(e) Identify characteristics of the property that are relevant to 
the type and definition of value and intended use of the appraisal. 
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Valuation Methods, cont. 
 Standards Rule 1-3(b) develop an opinion of highest and best use for the property. 

 The appraiser must consider the highest and best use in both the unimpaired and 
impaired conditions.  The appraiser must consider the fact that site remediation 
and any remaining limitations on the site may alter, or limit, its highest and best use 
in the remediated condition.  Environmental risk and/or stigma may deter site 
development or redevelopment and thus limit the highest and best use  until the 
environmental risk is reduced to levels acceptable in the local market.  (A09)  

 The presence of environmental contamination or a history of contamination may 
affect financing availability and/or the cost of financing. 

 The final conclusions must be supported by market driven data developed utilizing 
the recognized methods of valuation including the sale comparison, cost and 
income approaches.   
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How to Avoid Liability 

1. The Traditional Federal Defenses: 

A. Act of God. 

B. Act of War. 

C. The "Innocent Owner" Defense – 42 U.S.C. § 
9607(b)(3): 

An act or omission of a third party other than an 
employee or agent of the defendant, or than one 
whose act or omission occurs in connection with a 
contractual relationship, existing directly or indirectly, 
with the defendant…if the defendant establishes by a 
preponderance of the evidence that:   
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How to Avoid Liability, cont. 
i. No contractual relationship exist –– “The term 

‘contractual relationship’, for the purpose of section 
9607(b)(3) of this title, includes, but is not limited to, 
land contracts, deeds, easements, leases, or other 
instruments transferring title or possession, unless: 

(1) the real property on which the facility concerned 
is located was acquired by the defendant after 
the disposal or placement of the hazardous 
substance on, in, or at the facility, and 

(2) one or more of the circumstances described in ii, 
iii or iv below is also established by the defendant 
by a preponderance of the evidence.” 42 U.S.C. § 
9601(35)(A). 
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How to Avoid Liability, cont. 
ii. At the time the defendant acquired the facility the 

defendant did not know and had no reason to know 
that any hazardous substance which is the subject of 
the release or threatened release was disposed of on, 
in, or at the facility.  Conducted all appropriate inquiry 
at the time of purchase. Or, 

iii. The defendant is a government entity which acquired 
the facility by escheat [reversion of property to the 
state in the absence of legal heirs or claimants], or 
through any other involuntary transfer or acquisition, 
or through the exercise of eminent domain authority 
by purchase or condemnation. However,   
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How to Avoid Liability, cont. 
(1) Uncertainty results from whether eminent 

domain authority is involuntary. 
• Settlement vs. condemnation. 
• Local jurisdictions differ. 

(2) Because of uncertainty, EPA recommends 
securing the defense by conducting AAI.  Or,  

iv. The defendant acquired the facility by inheritance or 
bequest. 

v. As to ii, iii, and iv above, the defendant exercised due 
care with respect to the hazardous substance of 
concern, taking into consideration the characteristics 
of such hazardous substance, in light of all relevant 
facts and circumstances.  
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Additional Defenses 
2. The “New” Federal Defense – Public Law 107-118 (H.R. 2869) 

- "Small Business Liability Relief and Brownfields Revitalization 
Act of 2001" ("Brownfields Amendments").  Added two new 
defenses: 

 A. Contiguous Property Owner Defense: 
Exempts from owner or operator liability a person that 
owns land contaminated solely by a release from a 
contiguous, or similarly situated property owned by 
someone else, if the person: 

 i. Did not cause or contribute to the release or 
threatened release; and 

 ii. Is not potentially liable or affiliated with any other 
person potentially liable; and 
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Additional Defenses, cont. 
iii. Exercises appropriate care in respect to the release; and 

 iv. Provides full cooperation, assistance, and access to persons 
authorized to undertake the response action and natural 
resource restoration; and 

 v. Complies with all land use controls and does not impede 
the performance of any institutional controls; and 

 vi. Complies with all information requests; and 

 vii. Provides all the legally required notices regarding releases 
of hazardous substances; and 

 viii. Conducted all appropriate inquiry at the time of purchase 
and did not know or have reason to know of the 
contamination. 
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Additional Defenses, cont. 
B. Bona Fide Prospective Purchaser Defense:  

Exempts bona fide prospective purchasers (and their tenants) 
from owner liability so long as the person does not impede the 
performance of a response action or natural resource 
restoration, if the purchaser follows these requirements: 

 i. All disposal took place before the date of purchase; and 
 ii. The purchaser made all appropriate inquiries prior to 

acquisition; and 
 iii. Exercises appropriate care with respect to any release after 

acquisition; and 
 iv. Provides full cooperation, assistance, and access to persons 

authorized to undertake response actions or natural 
resource restoration; and 
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Additional Defenses, cont. 
 v. Complies with land use restrictions and does not 

impede performance of institutional controls; and 

 vi. Complies with all information requests; and 

 vii. Provides all the legally required notices regarding 
releases of hazardous substances; and 

 viii. Is not potentially liable or affiliated with any other 
person potentially liable. 

This means you can knowingly acquire contaminated 
property and not be liable if you conducted a Phase I first 
and satisfied the above requirements. 
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Good Business Practice 
Even if municipal client believes it has the CERCLA Defenses without needing 
to conduct environmental due diligence, a Phase I will assist in: 

1. Identifying potential hazards and environmental concerns associated 
with the site. 

2. Making informed decisions about purchasing the site. 

3. Negotiating purchase price. 

4. Making informed decisions about developing the site. 

5. Making off-site disposal determinations, i.e., hazardous versus non-
hazardous. 

6. Avoiding becoming an operator, generator, and/or transporter. 
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Examples of Why You Should Involve the ROW 
Team During Environmental Assessment 

 “The Project will create significant and unavoidable 
adverse impacts to the visual character and quality of 
the adjacent property” 

 “Noise and vibration from construction will be 
significant and unavoidable and will exceed the FTA 
threshold” 

 “The project will result in elimination of 20 parking 
spaces, leaving the property with insufficient parking 
and thereby creating a significant and unavoidable 
impact” 
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Impacts from Environmental Assessment on 
Condemnation Case 
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The Problem: Engineering Plans 
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Other Impacts: Environmental Assessment 
Causing Funding Concerns 

 FTA and FHWA regulations (23 USC 108) do permit use of 
federal funds for ROW acquisition prior to completion of the 
NEPA process, but only for acquisitions negotiated without the 
threat of condemnation 

 Case law is a bit of a mixed bag 
 United States v. 0.95 Acres of Land (9th Cir. 1993) 994 F.2d 

696 
 Lathan v. Volpe (9th Cir. 1971) 455 F.2d 1111 

 Acquisition cannot have adverse environmental impact or limit 
the choice of reasonable alternatives (e.g., agency has not 
determined how it will use the property) 
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Conclusion & Takeaways 
 Environmental planning and awareness is an important part of the 

ROW process 

 Any environmental considerations overlooked can end up delaying 
the project 

 Every step in the ROW process should be aware of the importance 
of environmental due diligence and the impact it can have on the 
project 

 Don’t just read the Executive Summary of an environmental report 
and then stick it in a drawer 

 Make sure the Phase I Environmental Site Assessment is viable at 
the time the site is being considered 

 Follow up on, or at least explore all environmental 
recommendations 
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